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I. Introduction 

 

Questioning democratic legitimacy is not new in the political philosophy literature 

(cf. Rosanvallon et al., 2011 or Valentini, 2012), nor is the proposal of alternative 

mechanisms. One of the most recent examples of these is that of Stemplowska and Swift in 

Dethroning Democratic Legitimacy (Stemplowska et al., 2018:3-27).  

They present a thorough analysis of the permissibility of state coercion in liberal 

democracies. They first assess the conventional view (hereinafter referred to as CV), “under 

which democratic decisions are permissibly enforceable unless they are gravely unjust” 

(2018:3). One of the most prominent scholars upholding such view is Rawls, who asserts 

that “at some point, the injustice of the outcomes of a legitimate procedure corrupts its 

legitimacy” (Rawls, 1993:428) —hence, we could add, its permissibility of enforcement. 

But if a democratically approved policy is less-than-gravely unjust, it “does not undermine 

the permissibility of state coercion” (Stemplowska et al., 2018:4).  

Contrary to the CV, they propose an alternative view; the balancing view (hereinafter 

referred to as BV). According to the BV, the permissibility of enforcement of any given 

decision depends on two elements: its provenance —procedure— and its content —
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justice. The permissibility of a decision’s enforcement “depends on whether, on a case-by-

case basis, we have a greater reason in any given case to advance (…) justice or legitimacy” 

(2018:4). Provenance refers to “the democratic procedure [that] should be set up in polities” 

(2018:5), and justice is interpreted in a rather general way, referring to the classical notion 

of justice as the outcome reached “when people get what they are due” (2018:5).  

The role the concept of legitimacy plays in both theories should also be briefly 

addressed. The CV argues that a democratic decision whose content is gravely unjust is 

rendered illegitimate. As for the BV, it restricts “the term ‘legitimate’ to the issue of 

provenance” (2018:5). However, no matter how legitimate the provenance is, it does not 

imply that such decision should be assessed as permissible to be enforced. On the contrary, 

Stemplowska et al. (2018) defend that a procedure may be “legitimate, while insisting that 

the injustice of its content would make it impermissible to enforce that decision” (2018:5). 

And this is precisely what the authors seek to accomplish in their paper: the dethroning of 

democratic legitimacy as the basis for the permissibility of enforcing a decision. Instead, 

they hold that “democratic legitimacy and social justice ground pro tanto claims to a 

decision’s permissible enforceability; [but that] these claims have to be weighed or 

otherwise taken into account on a case-by-case basis” (2018:9). 

I seek to show in this essay that the BV fails to accomplish its desired goal. That is, to 

provide a better mechanism to assert the permissibility to enforce decisions in liberal 

democracies. And I intend to do so by critiquing BV’s account of justice in a threefold 

manner. Namely, by addressing the way the BV (i) defines justice; (ii) assesses justice; and (iii) 

weighs justice.  

 

II. Justice under the BV 

 

The BV defends that the legitimacy of a decision depends solely on the procedural 

aspect. As for the content, it contributes to the assessment of a decision as just or unjust. It 

is worth noting at this point that the BV is constructed under the premise of a liberal 

democracy. As a result, when the BV defends the provenance as the birthplace of legitimacy, 

it refers to democratic provenance. And so does the CV. The latter, however, goes a step 
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further, considering as legitimate the outcome of the procedural aspect; that is, the content. 

The BV, however, does not bind the fate of these two together, restricting legitimacy to the 

provenance.  

There may be a good reason to dissociate the legitimacy of a decision —dependent on 

its provenance— and its justice —dependent on its content. As Stemplowska et al. (2018) 

hold, a procedure can be perfectly legitimate, but the decision it produces still be ‘perfectly’ 

unjust (2018:5). González-Ricoy (2017:130-146) notes that this is “an old concern in 

democratic theory” (2017: 130), and so does Goodin, when referring to the paradox of 

persisting opposition (Goodin, 2002:109-146), which refers to the fact that an outvoted 

individual may oppose a given policy —which he takes to be unjust— but he still supports 

it —since it is the decision of the majority. However, contrary to this ‘surrender’ of the 

justice of a decision to democratic procedures, the BV fights back seeking to dethrone 

democratic legitimacy as a straight-forward mechanism to assert the permissibility of a 

decision’s enforcement.  

This challenge of the BV presents my first concern, which is that if a perfectly 

democratically-produced content legitimizes the procedure but says nothing about the 

content of a decision, the latter seems to be left in a free-floating state. As a result, in light 

of the aforementioned dissociation, the BV must find a foundation for what it is to be 

considered just or unjust since legitimate democratic procedures are no longer valid. In 

other words, if direct or representative democracy and the mechanisms it deploys 

contribute only to the legitimacy of such mechanisms, what grounds does the BV offer to 

define the content according to its justice or injustice? This phenomenon ought to be 

cautiously considered by the BV in order to firmly shield its alternative view since it defends 

the weighing on a case-by-case basis, but it does not provide instructions as to how to define 

and assess on a case-by-case basis. At least two problems may arise from (i) the content’s 

definition. First, the definition of justice itself. And second, the agent that is to decide on 

such definition. 

As asserted above, the permissibility of a decision’s enforcement is given, according 

to the BV, by weighing on a case-by-case basis, its content and legitimacy. If this weighing 

exercise is to be done, then some conceptual clarifications should be given by proponents 
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of the BV. In particular, regarding what is just. For, if not a ‘perfectly democratic 

provenance’ —i.e. a legitimate decision—, who determines whether a decision is just and 

on what grounds? The BV has to base the subsequent assessment of a decision as just or 

unjust on some criterion. And what is more, a criterion that also has to be designed by some 

agent. The first problem is the definition of what is considered just and unjust. Stemplowska 

et al. (2018) defend a rather broad definition of what is just, as they assert that “decisions 

are just (…) when people get what they are due” (2018:5) and they specifically refer to 

social justice in various instances. Nonetheless, they note that, “depending on the 

understanding of justice one favours, [it] might mean various things” 1 (2018:4), conceding 

a great degree of vagueness and arbitrariness for such a central issue. 

The second potential problem is the fact that the justice of a decision may be 

determined by means other than democratic ones. For example, by a committee of experts 

that simply ‘know better’ than the demos about a given topic and thus ought to decide on 

such issue. In other words, by delegitimizing a democratically-produced content —i.e. by 

simply asserting that the fact that a given decision was arrived at by democratic means says 

nothing about the justice of its content—, the BV grants access to different agents in a 

replacing move. This is not a far-fetched statement since the goal of the BV is to dethrone 

democratic legitimacy, which leads I me to suspect that the BV is thinking of different 

candidates. At the same time, candidates different from the demos may be subject to change 

and electing processes, both of which are mandates of somebody else —potentially, by the 

demos, locating the BV closer to democratic legitimacy than it wishes. In any case, as we 

can see, in the issue of defining justice the BV falls into a certain degree of vagueness and 

arbitrariness, in both its definition of justice and in the agent that is to define it. This is of 

paramount importance for proponents of the BV, since Stemplowska et al. (2018) aim to 

overcome such flaws which they claim to see in the CV. As they assert, “the conventional 

view reveals an arbitrariness in judging only ‘grave injustices’ to lack permissible 

enforceability” (2018:9). Even if that is the case, however, the BV reveals such arbitrariness 

as well.  

                                                 
1 All of which, as I understand it, being conceivable within liberal democracies.  
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The BV’s (ii) assessment of justice may suffer from a similar ailment. The measurement 

of what constitutes a just or unjust decision could be a fairly straightforward response by 

proponents of the BV if democratic provenance would automatically endow some 

legitimacy to the content, but the BV argues precisely against it, defending that a legitimate 

procedure says nothing about the justice of the content. This is a true conundrum, at least 

from within democratic theory, since in liberal democracies it is the demos who defines the 

principles of justice by which everyone operates and assesses whether it is accomplished. 

But let us envisage a less-than-perfect democratic design or a demos that, due to social 

unrest, economic collapse or various other phenomena, deviates from what is considered 

just. Under such scenario, it could be wise to assign the assessment of a decision as just or 

unjust to a committee of experts or a similar agent. This alternative, however, does not 

suffice to rule out some sort of democratic exercise, for such committee has to be elected 

by somebody, similarly to (i). As a result, —once more— the assessment of a decision as 

just or unjust may depend more on democratic legitimacy than the BV seems willing to 

accept. Finally, the way a decision is assessed to be just or not reveals a great degree of 

arbitrariness and vagueness, since it is unclear how assesses and who is to elect those who 

assess.  

Moreover, the BV critiques the CV for its “arbitrariness in judging only grave 

injustices to lack permissible enforceability” (2018:9). However, even if we grant this, the 

BV turns out to be not a better candidate, but worse. It is indeed difficult for the CV to 

assess a certain decision as gravely unjust once it emanates from democratic channels —

which make legitimate both the provenance and the content—, and arbitrariness may 

appear. Democratically-produced and implemented decisions may result in arbitrariness as 

generations change and values and principles of justice fade, evolve and are replaced and 

updated. Moreover, technical problems in both the procedure and the implementation —

due to its imperfection in non-ideal scenarios— can also cause arbitrariness. And this is the 

risk the CV brings with it. Nonetheless, the speed of such changes is rather slow, and polities 

can gradually accommodate their procedures and decisions to their own interests and 

characteristics. Under the BV, however, arbitrariness and vagueness are deepened because 

of the very act of assessment since it is not enough to distinguish only gravely unjust 

decisions from the rest, but to assess gravely unjust decisions, less-than gravely unjust 
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decisions, sufficiently just decisions and perfectly just decisions —and all different scenarios 

in between. And this is all the more complicated without a clear definition of what is just, 

as seen in (i).  

Proponents of the BV could argue that, even if this critique is valid, they are not 

interested in an a priori assessment of a decision as just, but the outcome that comes from 

its implementation. However, that would drag again the BV closer to the democratic 

legitimacy they are trying to escape from. For, according to the BV, the assessment of a 

decision’s justice or injustice is not made a priori but a posteriori, in light of the outcome 

of the decision’s implementation. If that is the case, I argue, it seems that the demos would 

undertake the assessment better than any other agent. It would be an odd scenario that in 

which the demos consciously choose to act against its interest by participating in a procedure 

to accomplish such masochistic agenda, and then assess, a posteriori, that indeed such decision 

was unjust. Especially if the content of the decision that is to be assessed is, according to the 

BV, if it realises social justice. To put it differently, it is likely that there will be a strong 

similarity between the agent that approves the decision —let us remember that the BV does 

not consider provenances different from democratic ones— and the agent that determines 

whether its outcome was just —either real or perceived as such. As a result, it seems very 

unlikely that the demos assess its own creation as unjust a posteriori. Furthermore, even if 

that were the case and the outcome of a decision would be deemed somewhat unjust, it does 

not necessarily follow from the BV’s observation that any given agent or procedure is 

already set to perform the assessment of the content or how to determine the degree of 

injustice that such decision holds. We can, therefore, detect again the vagueness and 

arbitrariness of the BV. 

One final challenge ought to be made to the BV, which pertains to its (iii) weighing 

process. The goal of the BV is to provide a mechanism more capable to assert whether it is 

permissible to enforce a decision than that upheld by the CV. And, in order to do so, the 

BV weakens the CV’s notion of democratic legitimacy presenting a menu of definitions and 

assessments which have been shown to be rather vague and arbitrary in (i) and (ii). Ailments 

that also affect the weighing process in an important manner, as this process will determine 

if there is a better reason to advance, in any given case, either justice or legitimacy. 
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Vagueness and arbitrariness affect also the BV here because, according to the BV, any 

given decision must “be weighed or otherwise taken into account on a case-by-case basis” 

(2018:9). If that is the case, I argue, how and on what basis is the content weighed, since 

the arbitrariness and vagueness of its definition and assessment would make such endeavor 

surely complicated. In other words, arbitrariness and vagueness appear as the BV has to 

define, assess, and then weigh less-than-gravely unjust decisions, and determine whether they 

are to be deemed impermissible. Arbitrariness is also enlarged by the frequency of the 

weighing exercise —given the case-by-case basis. As for the vagueness, it increases greatly 

as the degree of justice judged to be permissibly enforceable or otherwise creates a rather 

volatile threshold, subject to many different variables. Furthermore, this may potentially 

create uncertainty in the polity and lead to instability, providing a scenario more prone to 

injustice.  

On a different note, this third critique may also take the BV closer to democratic 

legitimacy than it would grant beforehand. For somebody has to undertake the weighing 

process. Somebody that may very well be the demos itself, either directly or indirectly —

by electing a representative body. On the other hand, if an agent different than the demos 

is to do the weighing, the consequences may be unintendedly bad since, regardless of the 

verdict, social justice will likely be pulled back. If the agent holds a more stable or 

conservative definition and assessment of justice than the polity, the outcome of the 

enforcement of the assessed-as-just decision will impact negatively the demos as a removal 

of social justice. By contrast, if the agent assimilates and adopts at a faster speed the changes 

the polity goes through, the result will be similar; it will lead to social unrest and discontent 

because of social justice is being trimmed —regardless of whether such withdrawn is real 

or simply perceived as such. In other words, in case the weighing is conducted by a different 

agent, its synchronization with the demos ought to be perfect. But this then leads me to 

predict that the BV would finally grant that there is no better weighing candidate than the 

demos itself.  

As we can see, this final critique emanates from those presented in (i) and (ii) in some 

extent, since we can only weigh what we can define and measure. However, even if the 

weighing process would be able to get rid of the ailments detected in (i) and (ii), the 
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aforementioned quote also brings with it its own degree of vagueness and arbitrariness, as 

it presents the ‘otherwise taken into account’ statement. An open-ended remark of little 

clarity, potentially leading to instability and injustice.  

 

III. Conclusion  

 

Stemplowska et al. (2018) argue that the CV suffers from a major ailment, which is 

the fact that it rests upon democratic legitimacy. To overcome this, they propose an 

attractive alternative that seeks to construct a better way to assert the permissibility of a 

decision’s enforcement.  

I have opposed this view by showing that the BV fails to accomplish the desired goal 

for two reasons. First, while seeking to provide an alternative and more accurate mechanism 

to determine permissibility, the BV ends up in a greater state of arbitrariness and vagueness 

in the three phases —defining, assessing and weighing— it must undergo according to its 

own design. And second, while seeking to dethrone democratic legitimacy, the BV is 

continuously pulled back into it. 

 I understand that this essay presents a rather pessimistic view, for indeed democratic 

legitimacy may bring with it great dangers and, in some instances throughout history, even 

the seed of its own destruction. I agree with the claim that the idea that the demos are the 

sole legitimate source of power should not be taken for granted (Rosanvallon et al., 

2011:1). However, I believe the BV not to be fit for its alleged task. In some of its claims it 

does not escape from democratic legitimacy —and far less dethrones it— and in those in 

which it removes democratic legitimacy, it does not provide a better foundation. As a result, 

it seems to dethrone democratic legitimacy —poorly— and a somewhat certain account of 

justice. At least the CV —with its own struggles nonetheless— leaves the two intact.  
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