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1. The dilemma 
 

Given the fact that people are inevitably “side by side” since the beginning of time and 

that “all human activities are conditioned by the fact that we live together”1, people have 

always had to organize in a certain way. As a consequence of that indisputable and self-evident 

fact -- and given the fact that man is bound by the relentless and continuous demarche of time 

– many different polities, which are types of social organization, have been created. To 

establish these polities, the members who constituted them had to face a key question: what 

is the purpose and the object of the polity and what exactly must be organized? The question 

                                                 
1 ARENDT, Hannah; The Human Condition, The University of Chicago Press, Chicago, 1958, p.22. 
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about what constitutes the private and the public has to be addressed by every society 

continuously.  

Nowadays, the question concerning the public and the private still remains unresolved 

and there are no prospects for it to be solved anytime soon. The irresolution is in the same 

nature of the question. Nevertheless, this has not impeded the formation of countless polities, 

states and organizations. 

Any kind of social governance is done by distinguishing between the public and the 

private, which are two different spheres of action in which people develop. The emergence 

of a regulation of a public domain has always been highly contested and doubtful. Since the 

beginning of time, there has been a differentiation of what constitutes society in a person and 

what constitutes his nature of being a person. This conflict of differentiation can and must be 

tracked down historically in order to understand the way in which it evolved.   

 Drawing the line between the public and private requires an intuition for deciphering 

the communal values of the specific the community. This requires an imaginative decision-

making process. In this sense, one could say that the distinction between public and private 

is intimate, which means that it is “somehow preordained, or, more profanely, as unavoidable 

or at least as difficult to avert.”2 

Ultimately, the identification of a public sphere has led to constitute a government of 

this public sphere. From the Greeks, the Romans, through the Medieval ages and to the final 

emergence of the modern state, there has been a government of the common that has changed 

throughout the ages. The constant shift of the polity “reaffirms that the distinction is non-

immutable, and that the public and private distinctions have political relevance.”3 

Drawing the line “between the too close and intimate and the too remote and 

disconnected”4 remains to be the main problem of discovering the public.  The challenge we 

face today is to re-connect the political and the legal as well as the state and the people.  

                                                 
2 WALKER, Neil; Intimations of Global Law, Cambridge university Press, 2014. 
3 MAC AMHLAIGH, Cormac; ‘Defending the Domain of Public Law’ in C. Mac Amhlaigh, C. 

Michelon & N. Walker, After Public Law, Oxford University Press, Oxford, 2013. 
4 DEWEY, John; The public and its problems, George Allen & Unwin, London, 1927, p.39. 
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The purpose of this essay is to assert the inherently political and unsettled character 

of the public/private distinction, through a brief genealogical account of the development of 

this distinction through history. The focus will be our current state of things, which is the 

creation and emergence of the state as a self-referent frame of action.  

Because, as Geuss says, “the modern distinction between the public and the private 

results from a complicated historical process in which originally completely distinct elements 

come to be conjoined.”5 I will start from the ancient Roman and Greek conceptions of the 

public and private sphere. I will focus on the emergence of the family and of the private in 

Ancient Greece, and of the relation between auctoritas and potestas, as well as the 

differentiation of the office from the officials in Ancient Rome. Then, I will examine the 

medieval period and explore the philosophical constructions that enabled the emergence of 

the state as an abstraction, which was a consequence of the secularization of the authority. 

Finally, I will argue, in the line of many others, that there is no clear and ultimate distinction 

between public and private and that the definition of this distinction belongs, ultimately, to 

the political, not legal, dimension of society. In the end, the quest for settling a society into 

the societas and universitas frame is to be left unresolved but continuously addressed by the 

ultimate political body: the people. 

 

2. The origins of the divide 
 

Behind any norms, structure, polity or communal organization lies the political 

scheme.  “The concept of the state presupposes the concept of the political.” 6  That is 

organized and ultimately reduced to the famous friend/enemy distinction laid down by Carl 

Schmitt.7 In differentiating between friend and enemy we find the constitution of the self and 

of the other, a basic concept in the assimilation of the distinction of something that belongs 

to ‘me’ or that belongs to ‘all’.  

                                                 
5 GEUSS, Raymond; Public Goods, Private Goods, Princeton University Press, Princeton, 2001, p.xi. 
6 SCHMITT, Carl; The concept of the political, Rutgers University Press, New Brunswick, 1975, p.19. 
7 SCHMITT, Carl; The concept of the political, p.26.  
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The ancient conceptions of the organization of people mostly rely on those set by 

Aristotle. In his Politics he depicts the basic structures that constitute society, which naturally 

flow from the nature of things. The first is the household, formed by the union of a man and 

a woman, and their offspring, for the continuance of the species: “The first coupling together 

of persons then to which necessity gives rise is that between those who are unable to exist 

without one another, namely the union of female and male for the continuance of the species. 

Here the household is formed.”8 

The household is important because is the most nuclear institution, the irreducible 

atom of society, where the ‘private’ stands and stays. Thus, the distinction between public 

and private begins in the household as a non-concerning place for the ‘others’, not something 

of importance for the common. The ‘private existence’ referred to “the family and the 

intimate circle of personal friends, the spheres of individual work and the consumption of 

goods, and the realm of individual beliefs and preferences;” whereas, in contrast “public 

existence” designated action in the world of politics.”9 The modern liberal perspective stands 

for the irreducible character of this private existence and also for the protection of this sphere, 

being this protection the reason and focal point of the development of the common structures 

of governance, and ultimately the state.  

The village is the intermediate step between the household and the polis. 10  This 

intermediate construction reminds us of the multi-layered construction of the polity. The 

development of intermediate terms between the nuclear atom of society and its whole reminds 

us “that some situations are neither one thing nor another neither public nor private-but 

rather share some characteristics of each pole,”11  

Finally, “the partnership finally composed of several villages is the city-state; it has at 

last attained the limit of virtually complete self-sufficiency”12 . Aristotle claims that the 

                                                 
8 ARISTOTLE; Politics, 1252a25-1252a30.  
9 GEUSS, Raymond; Public Goods, Private Goods, p.1. 
10 ARISTOTLE; Politics, 1252b15-1252b20. 
11 KENNEDY, Duncan; “The stages of the decline of the public/private distinction”, University of 

Pennsylvania Law Review, Vol. 130 p.1349, p.1351. 
12 ARISTOTLE; Politics, 1252b30. 
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household and the city-states, polis, exist abstractly, and the concepts of them are criss-

crossed “for the city-state is the end of the other partnerships.”13 But it is relevant that the city-

state, even if it is the terminal step of the government, it is entwined in the same existence of 

the household, establishing a ultimate horizon in the same origin of society. “Thus, also the city-

state is prior in nature to the household and to each of us individually. For the whole must 

necessarily be prior to the part; since when the whole body is destroyed, foot or hand will not 

exist except in an equivocal sense”14 

This conception understands society and its development as something natural and 

organic which is naturally formed and grows in the same way as a plant. The fact that the polis 

is embodied in the idea of the household causes us to aspire it within the household. Therefore, 

during the Greek and Roman eras, the polis was not self-referential. Had an outside dimension 

which led towards a God or to a Pantheon of Gods who somehow limited the expansion of the 

state. In the modern era, such limitation does not exist. This limitless expansion of the modern 

liberal state caused by the secularization of its authority is one of its most important features. 

Further on, we will discuss this more in detail.  

Thus, with the constitution of the polis the Greeks, the organ that regulated the public 

sphere was constituted. At that time, in Arendt’s words, “the distinction between a private 

and a public sphere of life corresponds to the household and the political realms”15 However, 

the significance that this had was quite different from the current times. The main reason for 

the public/private distinction in ancient times was that of “between activities related to a 

common world and those related to the maintenance of life.” 16  The public space was 

conceived as a place where “everything merely necessary or useful is strictly excluded” 17. 

Therefore the private became the space where the people that took part in public affairs were 

guaranteed subsistence. Moreover, the main reason why the private had to be preserved and 

                                                 
13 ARISTOTLE; Politics, 1253a – 1253a10. 
14 ARISTOTLE; Politics , 1253a20-1253a25. 
15 ARENDT, Hannah; The Human Condition, p.28. 
16 Ibid.  
17 ARENDT, Hannah; The Human Condition, p.25. 
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defended was because it enabled life. The intervention into public affairs was the ultimate 

reach for a man’s freedom since ‘freedom is located in the realm of the social.”18 The main 

reason for protecting the private sphere, then, was that of enabling the citizens to achieve the 

freedom of participating in the polis because “without owning a house, a man could not 

participate in the affairs of the world because he had no location in it which was properly his 

own.”19 

We do not have to forget that society was ordered teleologically to achieve the 

common good, the ‘better life’, the good life. The actions of the government of the polis 

were guided by settling an end or purpose for society. Many years later, with the emergence 

of the modern state, this approach to government would evolve to the doctrine of ‘raison 

d’état’, which would overthrow private liberties to protect and to ensure the survival of the 

state. This makes sense because “if you have a state as your form of political organization, and 

especially if you are living in a world of competitive states, the preservation and flourishing 

of your state may be thought to give rise to an independent set of reasons for action.”20  

 

3. The imperial abstraction 

 

Differentiating from the Greeks, the Romans understood “the entity to which political 

activity is mainly directed” as the ‘res publica’.21  Literally translated, this meant ‘the public 

thing’, but the actual meaning and repercussion is much more profound. On the one hand, a 

key concept during the Roman times was res publica, which was where the public life was held 

and where issues related to the common good were discussed. On the other hand, and in 

contrast to the res publica, the internal sphere of the domus existed where the Paterfamilias was 

the supreme authority. He ruled over the other members of the house and directed them 

towards the fulfilment of the material necessities of life. 

                                                 
18 ARENDT, Hannah; The Human Condition, p.31. 
19 ARENDT, Hannah; The Human Condition, p.29-30. 
20 GEUSS, Raymond; Public Goods, Private Goods, p.48 
21 GEUSS, Raymond; Public Goods, Private Goods, p. 34. 
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Although there are many ways in which we can use the term ‘public’, there are two 

which are especially common.  “The first connects public to what affects the whole 

community (‘‘public affairs’’) or the management of these affairs (‘‘public authority’’). The 

second makes publicity a matter of access (‘‘This park is open to the public’’) or appearance 

(‘‘The news has been made public’’).”22 In this sesne, the first definition relates the most to 

the Roman idea of ‘res publica’, which affects the whole and the ways in which it is managed.  

It was in this arena where the incipient structures of the public where initially built. 

Those structured the means by which auctoritas and potestas where managed and how they 

related to each other. In the glorious days of the Roman Republic, it was stated that “Cum 

potestas in populo auctoritas in senatu sit” (“The power resides in the people but the authority 

rests in the senate”), and in fact, the balance of both enabled a healthy and responsible exercise 

of power.23 

In contrast to the public exercise of power held by the magistrates, and at the same 

time, in contrast to the concept of public, the “arcane” also existed. This belonged to magic 

and religion, to the mysterious and unknown. The arcane “offers limited cognitive access 

because of its nature, not because anyone is keeping it secret or because access to it ought to 

be restricted.”24 Another kind of authority was held by priests who controlled the designs of 

the gods, thus making religion permeate through all the layers of society. Law was highly 

influenced by religion to the point that law was considered sacred. A part of law even 

regulated the religious matters, for instant the canon law in the Roman Catholic Church.  

Weber, in his monumental publication The sociology of religion, widely analysed the influence 

of religion in society. He stated that “All law is sacred law. The dominance of law that has 

been stereotyped by religion constitutes one of the most significant limitations on the 

rationalization of the legal order and hence also on the rationalization of economy.”25  

                                                 
22 TAYLOR, Charles; Modern Social Imaginaries, Durham, Duke University Press, 2004, p.104. 
23 To see a more developed account of the relation between auctoritas and potestas and their relation 

to the modern framework see HERRERO, Montserrat; Poder, gobierno, autoridad. La condición saludable 

de la vida política, Centro de Estudios Politicos y Constitutcionales, Madrid, 2015.  
24 GEUSS, Raymond; Public Goods, Private Goods, p.8. 
25 WEBER, Max; The sociology of religion, Beacon Press, Boston, 1964, p.207-208. 
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As Geusss suggests, “the publica component in res publica derives form populus”26, but 

the concept is itself unclear and has many different possible meanings. There are three main 

different sense in which the populus could be interpreted: (a) the men/boys who would be 

capable of bearing arms; (b) the people as a whole, that is, the whole population (of Rome); 

and the body of citizens27. Therefore, the content of the res publica which was the common 

good that had to be looked upon, related these three elements. The common good “was a 

concern only with a certain rather restricted range of aspects of ‘well-being’: it was a concern 

not with the individual per se or with the well-being of individuals for its own sake or their 

own sake, but only as elements of the political society.”28 In fact, it can be argued that the 

content of the public was mostly built in contrast to the private which meant and, for liberals, 

still means that  “what ought not (for whatever reason) to be interfered with either by other 

individuals or by social and political institutions or agencies.”29 

 But when the common good is quite settled and an Empire must be forged, there are 

some people that must be appointed to exercise the power. Notwithstanding the reality of 

the structures of the state, these are to be exercised by people. In the end, the state is just an 

abstraction that is supported by the magistrates and officials of the government. The Romans 

were one of the first institutionalize the structure of the state. It has been said, not without 

reason, that Roman law and the imperial structure of the government are the two great 

legacies of the Roman era to the modern world.  “The state is ‘an abstract entity above and 

distinct from both government and governed’” and as such constitutes the “key concept 

underpinning the sphere of the political.”30  

Most likely Schmitt would disagree with this assertion, but I would say that the 

distinction between government and governed is not as fundamental as the friend/enemy 

distinction. This is of great importance to the purposes of any form of government. In a sense 

                                                 
26 GEUSS, Raymond; Public Goods, Private Goods, p.35. 
27 Ibid. 
28 GEUSS, Raymond; Public Goods, Private Goods, p. 38. 
29 GEUSS, Raymond; Public Goods, Private Goods, p. 77. 
30 LOUGHLIN, Martin; Foundations of Public Law, Oxford University Press, Oxford, 2010. p.195 
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this is the differentiation within the self which  takes the self to be a specific society. In the 

end, the state cannot remain just as an abstraction “it must also be set to work.”31 

In Roman times this distinction was clear and those who were “designated to discharge 

what can be now called ‘public tasks’ are said to hold a ‘public office’” were called  

“magistrates and saw them as being vested with public authority, that is, with an authority 

over matters of common concern to the whole people.” 32 These persons, when elected 

magistrates, started living a double life: their private life and that devoted to the state. In both 

lives the “common good” would be different and many times will conflict with each other.33 

The state exists for  the “protection of the interests shared by its members”34, not for the 

protection of the individual.  

The differentiation between the office and the holder enabled the consolidation of the 

state as a separate  autonomous entity which could be abstracted and then institutionalized. 

This led, “in turn, to its corporatization, accomplished through internal differentiation”35 

which enabled the perpetuation of a structure independent of the holder. Hobbes, many years 

later, maintained that “the sovereign’s powers are never personal. These powers derive 

entirely from his status as holder of ‘the office of sovereign’.”36  

At that time the relations between religion and the government were close and did 

not enable the full autonomy of the state because of these ties to religion.  

4. The suppression of the other 

 

After the fall of the Western Roman Empire and years before the Roman Chruch was 

made the official religion of the empire, the church  stood as the only viable institution that 

could maintain a certain sense of stability and organization through all the territory. But since 

Christianity became the official religion of the Empire, the church began to organize itself in 

                                                 
31 LOUGHLIN, Martin; Foundations of Public Law, p.208. 
32 GEUSS, Raymond; Public Goods, Private Goods, p. 42. 
33 GEUSS, Raymond; Public Goods, Private Goods, p. 44 -45. 
34 DEWEY, John; The public and its problems, p.33. 
35 LOUGHLIN, Martin; Foundations of Public Law, p. 185. 
36 LOUGHLIN, Martin; Foundations of Public Law, p. 189. 



 10 

parallel to the empire’s structure, both in organizational and juristic terms. This led to the 

ultimate fusion of the theological and the legal which merged both substances into one person, 

giving rise to Caesaropapism and to the hierocratic structure of the government. It has to be 

noted that even if the two powers resided in one person, when dealing with material matters, 

the Pope acted in accordance with his earthly authority, and did respectively the same when 

dealing with the heavenly ones. 37  Ultimately, and thanks to Bodin and Hobbes that 

secularized the frame of government, this led to sacralization and eternal permanence of the 

state.38 

The constitution of the abstraction of the state developed within the hierocratic 

paradigm until Bodin shattered its foundations. Bodin’s thesis acted as a clockmaking bomb 

that, in many centuries time and with the help of others, would shatter the foundations of the 

medieval state. He proposed a historical and comparative method that would replace the 

scholastic method of exegesis with a “modern account of public law founded on civil wisdom 

and derived form a comparative and historical inquiry into the governing practices of 

European states.”39 The main aim was to reconstitute the foundations of public authority and 

justify it legally, for that is the ultimate question of public law.40 

Bodin’s great innovation was changing the justificatory point of public authority from 

the sovereign to the commonwealth41, enabling the development of the abstraction of the 

state. The differentiation between office and officials, between Crown and Sovereign gained 

full significance. 

The reference to the commonwealth shattered the reference towards the otherness 

of God. The state became self-sufficient, autonomous and self-referential without any need 

to look outside its own frame.  

                                                 
37 LOUGHLIN, Martin; Foundations of Public Law, p.22 
38 LOUGHLIN, Martin; Foundations of Public Law, p.42 
39 LOUGHLIN, Martin; Foundations of Public Law, p. 60. 
40 LOUGHLIN, Martin; Political jurisprudence, Oxford University Press, Oxford, 2017, p.12. 
41 LOUGHLIN, Martin; Foundations of Public Law, p.62 
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We cannot forget that “in the medieval world view there was no concept of the state, 

or of sovereignty, or indeed of the system of government as a construction.”42 Public law 

recognises “‘abstract universals’ but does not ignore ‘necessary conditions’. It is a reflexive 

discourse that negotiates the evolving relation between instituted authority (the 

government/constituted power) and the people (the nation/constituent power). 43 Still, “the 

frontier between the medieval and the modern world remains highly blurred”44 since there is 

no definitive turning point where this change happened. It is an ever ongoing self-constituted 

process produced by the severance of the outer sphere which “introduces a dynamic, a 

principle of change, into the heart of collective practices on the physical, spiritual, and 

symbolic levels.”45  

The actual power of the state relies in its abstraction, only because it is abstracted can 

it be radical. 46 This frame made the king or sovereign change the roles he was playing at that 

time. He still was a mediator, but not of something exterior but of a higher instance within 

the self-referential frame. When “political activity became secularized and laicized” he 

became a mediator “between mortals and the transcendental agencies represented by a 

sovereign Justice and a sovereign Reason.”47 The importance of the religious lied in the 

acceptance of “the external as the originating source” of any authority and what was unchangeable 

became eternal, that is law. 48 

Gauchet is right when he says that “with the State’s appearance, the religious Other 

actually returns to the human sphere. While it of course retains its exteriority relative to the 

                                                 
42 LOUGHLIN, Martin; Foundations of Public Law, p. 94 
43 LOUGHLIN, Martin; Political jurisprudence, p.20. 
44 LOUGHLIN, Martin; Foundations of Public Law, p. 46. 
45  GAUCHET, Marcel; The disenchantment of the world. A political history of religion, Princeton 

University Press, Princeton, 1999, p. 36 Put also wuote of lindhal ontology of CP LINDAHL, Hans; 

‘Possibility, Actuality, Rupture: Constituent Power and the Ontology of Change’, Constellations, Vol. 

22 (2), 2015. 
46 LIPPMANN, Walter; The Public Philosophy, Little, Brown & Company, Boston, 1955, p.93. 
47 LEFORT, Claude; Democracy and political theory, Polity Press, Cambridge, 1988, p.17. 
48 GAUCHET, Marcel; The disenchantment of the world, p.28. 
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State, the religious penetrates and is embodied in the State.” 49 The state becomes something 

mighty and religious that is, nevertheless, subject to constant change due to the new 

dependence of the people, from whom its draws the authority. Then, “almost as soon as its 

form is stabilized, it needs to be re-made”50 and undergoes constant change produced by those 

who have the authority which are the people.  

The transformation of the sovereign plays a key role in the process of change and of 

constitution of the government. With the ejection of the religious other, the sovereign “ceases 

to be the living incarnation of the bond between heaven and earth”51 and becomes the carnal 

identification of the power of the people. The process in which the power is publicly 

instituted strongly relies in the theory of representation set by Thomas Hobbes. Through the 

cession of the individual rights to the representative and the eternal commitment to this 

representation52 the authority of the people is concentrated in the sovereign, which becomes 

a synonymic term with the state. “The essence of Hobbes’s theory of public power is thus 

that the person identifiable as the true ‘subject’ of sovereignty in any lawful state must be the 

person of the state itself.” 53 It does not matter if the king dies, the Crown will still hold itself. 

And so does the state: “The King is dead, long live the King!” 

 Hobbes theory of representation could be summarized in this passage of the Leviathan: 

“A Multitude of men, are made One Person, when they are by one man or one Person, 

Represented; so that it be done with the consent of every one of that Multitude in particular. 

For it is the Unity of the Representer, not the Unity of the Represented, that maketh the 

Person One.”54 

                                                 
49 GAUCHET, Marcel; The disenchantment of the world, p.35. 
50 DEWEY, John; The public and its problems, p. 32 
51 GAUCHET, Marcel; The disenchantment of the world, p. 57. 
52 SKINNER, Quentin; Visions of politics, Volume III: Hobbes and Civil Science”, Cambridge University 

Press, Cambridge, 2002, p. 186. 
53 SKINNER, Quentin; Visions of politics, p.177. 
54 HOBBES, Thomas; Leviathan (Ed. Richard Tuck), Cambridge University Press, Cambridge, 1991, 

p.114. 
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The ultimate effect of the incarnation of the limitless political will into the person of 

the sovereign, leads to the creation of a world that only responds to himself. There’s no 

reference but the reference the undetermined and changing will of the members of the 

community. The ontological self-sufficiency, rather than limiting the possibilities of the 

community, unleashes them into a space where everything is possible. This is the ultimate 

construction and self-reference. The fact of not having to respond to a superior being destroys 

the walls of morality and releases a radical power that can constitute its own morality. The 

state becomes its own mortal God.55 From now on the state would be the only frame in which 

the political existence of a community could take place. It is unavoidable and “we can never 

reach its limit nor leave it.”56 We are condemned to it.  

 

5. The ultimate quest: between universitas and societas 

 

Condemned to the existence of the state as the visible sign of the public, it seems as 

though the only chance that we have to deal with is to reformulate it and try to contend its 

ever expanding frame. Consequent to the limitless expansion capacity of the state the 

protection of the private sphere became the marker of liberalism. We saw the defence of the 

irreducibility of the private as the only way of taming the beast of the state. Thus, liberals 

believe that the history of the state is linked to the protection of the private sphere “not from 

just religious inquisition but from all kinds of intrusion.”57 

The right of the individual to protect its private, considered as an exclusive domain 

of action (note the change of meaning of the concept since ancient times),58 has fostered the 

instauration of a discourse of rights as a mechanism to defend the autonomy of the private 

domain.59 The rights claim has fostered the vision of the irreducibility of human rights. “For 

                                                 
55 HOBBES, Thomas; Leviathan, p.120. 
56 GAUCHET, Marcel; The disenchantment of the world, p.176. 
57 GEUSS, Raymond; Public Goods, Private Goods, p.76. 
58 See section 2 and 3.  
59 See GLENDON, Mary Ann; Rights talk: the impoverishment of political discourse, Free Press, 

London, 1991 for an analysis of the rights discourse in modernity. 
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the purpose of protecting individual freedom and private property, liberalism provides a 

series of methods for hindering and controlling the state’s and government's power.”60 

For liberals, the role of the government and the state “is confined to securing the 

conditions for liberty and eliminating infringements on freedom.” 61  Thus projecting a 

negative perspective on the role of the community and, while not denying the existence of 

the state liberalism has “neither advanced a positive theory of the state nor on its own 

discovered how to reform the state.”62 

While we must acknowledge the negative approach to state-building as useful and 

helpful to the development of the state through the creation of a legal framework of rights 

protection, we must not disregard the ‘positive approach’ which relies on the more political 

component of it. “The liberal state cannot be viewed simply as a state whose function is to 

guarantee the rights of individuals and citizens and to grant civil society full autonomy. It is 

at once distinct from civil society, is shaped by it, and is a force which shapes it.”63 

The proper way of understanding the value of public law is as an articulation of the 

expression of the political. Public law, redundantly, is made of laws that ensure the protection 

of those who conform the Public, and also to protect and foster the common good. The 

ultimate justification for the emergence of a public dimension of law is for that of protecting 

the life of those who conform the public which consist “of all those who are affected by the 

indirect consequences of transactions to such an extent that it is deemed necessary to have 

those consequences systematically cared for.”64 

Consequently, the state does not become “simply a set of institutions with a monopoly 

of coercive power (Herrschaft, potestas), but an expression of the political world. This is the 

state as a scheme of intelligibility.”65 And the individual is not to be seen as an obstacle to the 

                                                 
60 SCHMITT, Carl; The concept of the political, p.70. 
61 SCHMITT, Carl; The concept of the political, p.71. 
62 SCHMITT, Carl; The concept of the political, p.61. 
63 LEFORT, Claude; Democracy and political theory, p.23. 
64 DEWEY, John; The public and its problems, p.16. 
65 LOUGHLIN, Martin; Foundations of Public Law, p.206. 
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sovereign’s power (potestas) but an active, constituent element of the power (potential) of 

the state.” 66 

 Then, when trying to constitute a coherent provision of the state, we face a choice 

between two conceptions of the public. On the one hand, that of the more political and 

positive view of the emergence of the public and, on the other hand, the liberal negative-

shaped view of the ‘res publica’. 

 Since the public is, ultimately, an association, interesting insights on its nature can be 

drawn from the consideration of two roman kinds of associations, those of universitas and 

those of societas. 67  Both represent incompatible characters of the state. This tension is 

“central to the understanding of the character of a modern European state and the office of 

its government.”68  

 The main characteristic of a societas is “the recognition of understood terms of 

relationship”69 of the agents “who, by choice or circumstance, are related to one another so 

as to compose an identifiable association of a certain sort.”70 What binds together the people 

which conform a societas is to pursue their own interests, which might be common , and to 

acknowledge the “authority of rules of conduct indifferent to the pursuit or the achievement 

of any purpose.”71 

 And universitas would be “persons associated in a manner such as to constitute them 

a natural person; a partnership of persons which is itself a Person, or in some important 

respects like a person.”72 The constitution of the society would be a consequence of “an act 

of authority which endowed it with certain powers and franchises known, comprehensively, 

                                                 
66 LOUGHLIN, Martin; Foundations of Public Law, p.105. 
67 OAKESHOTT, Michael; On human conduct, Clarendon Press, Oxford, 1975, p.199. 
68 OAKESHOTT, Michael; On human conduct, p.201. 
69 OAKESHOTT, Michael; On human conduct, p.202 
70 OAKESHOTT, Michael; On human conduct, p.201. 
71 Ibid. 
72 OAKESHOTT, Michael; On human conduct, p. 203. 
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as the privilegium universitatis.”73 A universitas was a self-referential entity that had no 

external interference of authority with the goal of achieving a specific enterprise.74  

The paradigms of universitas and societas have alternatively dominated the perception 

of the public, nowadays represented by the state. Both conceptions are theoretically opposite 

and contradictory, but what the historical overview of the development of the divide between 

the private and the public that we just did has shown that none of these perceptions prevails 

in an absolute manner, blurring the division between the private and the public and the 

understanding of the public that inevitably exists.  

I believe that there is no possibility for the existence of a pure conception of both 

theories in the reality that we live. Neither a pure societas and a pure universitas can be 

imagined in our current states of affairs. The predictions that can be given once seen the 

evolution of the divide say that they will never likely be, and maybe just now, we might be 

able to start recognizing the inevitable unsettlement of the public and to understanding the 

political dimension of it. 

Nevertheless, we really must reflect on how the public and private spaces have to be 

determined. One case that shows to what extent the determination of the spaces of the private 

and public affect our lives is the Alfie Evans case75. Regardless of the inevitable outcome of 

the case, the question of the prevalence of the public in our lives, the current divide between 

the two dimensions and the relation between must be thought over. And over and over again.  

 

 

6. The revival of the political 

 

                                                 
73 Ibid. 
74 OAKESHOTT, Michael; On human conduct, p.218. 
75 An overview of the situation of the case can be found here: http://www.bbc.co.uk/news/uk-

england-merseyside-43754949 (last visited 01/05/2018 at 10.19). The judicial procedures of the 

case are the following: [2018] EWHC 308 (Fam); [2018] EWHC 818 (Fam); [2018] EWHC 953 

(Fam). 

http://www.bbc.co.uk/news/uk-england-merseyside-43754949
http://www.bbc.co.uk/news/uk-england-merseyside-43754949
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 The process of constituting and organising a society is never settled. The people, the 

ultimate receiver and constitution element of it is constantly evolving and changing. 

Constantly unsettled and, therefore constantly redefining itself. The definition of the 

elements of the public is directly concerned with this movement and changes according to it. 

Nevertheless, the public, constituted by legal tools such as the constitution, laws, regulations 

and statues have to ensure a coherent and stable structure that enables the protection of the 

common good of the public itself.  

The contrast of what is and ought, constitutes the core conflict of law that always aims 

at utopian horizons that, however utopic, have to be settled. The divide between the public 

and the private does not escape this paradox. Even more, it is deeply entrenched in it and 

must deal with it continuously. Facing the dilemma otherwise would be not to look at the 

reality of things and fool ourselves.  
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