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I. Introduction 

 

States already exercise the right of admittance or exclusion. Nonetheless, it is the task 

of political philosophy to determine whether they should. Historically, the state has been an 

exoskeleton whose purpose was to protect and promote the development of free and 

national societies. However, pressing phenomena such as globalization, migration and 

international integration are pushing for a paradigm shift in the state’s raison d’être in this 

regard. For what used to be a strong exoskeleton is now an internal one, diminished in 

visibility and weakened in character. And this raises some questions regarding two 

fundamental aspects of all democratic states. Namely, that the demos is bound; and that this 

demos has the right to define, and exercise control over, its own boundaries. This essay 

attempts to respond to the challenge the latter encounters today. And it seeks to do so from 

a normative perspective, rather than a positivist one, assessing one aspect of an argument 

that defends the morality of a state’s decision to unilaterally close its borders: David Miller’s 

self-determination account as a basis for territorial jurisdiction.  



 2 

Over the past decades, liberal theorists have argued that the aforementioned paradigm 

shift is not only the product of recent phenomena that challenges the status quo. On the 

contrary, they assert that such rearrangement is also a logical normative transit embedded 

in liberal political theory. There are those who advocate for open borders altogether, on the 

basis that liberal equality makes “citizenship in Western liberal democracies in the modern 

equivalent of feudal privilege” (Carens, 1987:252). From more moderate perspectives, 

others argue that privileges of citizenship should be granted on the basis of a morally relevant 

criteria (cf. Bauböck 2007 and 2015). These scholars defend, in particular, two principles 

that, according to them, are a better choice than drawing a line in the sand: The all affected 

principle (cf. Goodin, 2007; Fine, 2011 or Näsström, 2011) and the all coerced principle (cf. 

Abizadeh, 2008 and 2010).  

The overall majority of them merely defend that the demos should be morphed into 

the right shape, but do not assert that the demos should be unbounded. Therefore, these 

studies distinguish, to some extent, the privileges insiders and outsiders should hold, insofar 

as states weigh differently their interests (cf. Bosniak, 2006 or Fine, 2011). Boundaries still 

matter to them. Otherwise, such terminology would be deemed meaningless. No matter 

how contingent or malleable, “they still presuppose the existence of political groups” 

(Ochoa, 2015:2). Nonetheless, these groups are increasingly being defined without 

reference to territorial boundaries. 

 

II. Self-determination: The chink in Miller’s armour of territorial jurisdiction 

 

If we seek to respond to why borders matter morally, we must provide an answer of 

the sort that Kymlicka expects when he formulates the question of “what is the justification 

for distinguishing the rights of citizens inside the borders from those aliens outside the 

borders?” (2001:249). Liberal egalitarian views hold that citizenship should not be 

determined by birthplace or bloodline. Thus, discrimination based on territorial borders 

seems to be unjustifiable.  

One of the few exceptions among liberal scholars is David Miller, a firm defender of 

border control by the state. However, there are serious concerns regarding Miller’s 

argument for border control. But let us first review Miller’s thesis.  
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In his latest work on this topic (Miller, 2016), he establishes three main reasons in 

favour of an argument for closed borders: (i) Sovereignty; (ii) territorial jurisdiction1 and 

(iii) population size. Amongst these three, it is territorial jurisdiction what is of interest to 

this essay. Miller seems to somehow dismiss (i) on the grounds that the “appeal to 

sovereignty (…) takes for granted the sovereign state as the best form of government 

[whereas] possible alternatives that involve dispersing power between higher and lower 

level institutions” (2016:58) pose serious concerns on this argument. As for (iii), it addresses 

the question of border control from positivist grounds, often appealing to political stability 

or welfare, whilst this essay seeks to construct a normative defence of it. On the contrary, 

the argument of territorial jurisdiction is a normative one. And, therefore, the one that relates 

to the morality of borders and their control by the state.  

According to Miller, the argument for territorial jurisdiction has to be based on, or 

“be complemented by, an argument about self-determination in order fully to justify the 

right to close borders” (2016:62). He defines self-determination as the “right of a democratic 

public to make a wide range of policy choices within the limits set by human rights” 

(2016:62). 

However, such choices may change by immigration. As he puts it, “when immigrants 

are admitted, their presence will over time change the composition of the citizen body or, 

in other words, the ‘self’ in ‘self-determination’” (2016:62). And that differs from a change 

that may come up within the community in, say, new generations or religious shifts, since 

“as a matter of observable fact, normal processes of education and socialization will mean 

that there is a good deal of continuity between our thinking and theirs” (2016:63). As a 

result, a self-determining community has a right to control its borders so that it can be truly 

self-governing. Therefore, just as self-determination is of great value to a community, so 

                                                 
1 In previous works, Miller distinguished three elements within territorial rights. One of them was 

territorial jurisdiction and another border control rights, which were considered as separate issues. He 

wondered, however, whether one should “squeeze the three elements into one bag” (Miller, 2012:253). 

Later on, he changed his view on this matter, asserting that “the right to territorial jurisdiction brings 

with it (…) the right to control the movement of goods and people across its borders” (2016:60-61).  



 4 

should border control be. It is then in the community’s interest to preserve its continuity 

over time.  

The right to self-determination is hold, in Miller’s view, on nationalist grounds. He 

has often asserted a defence of nationalist (cf. Miller, 2009B and 2012), rather than a statist 

(cf. Stilz, 2009 or Song, 2012), theory of territory. He defends the group that shares a 

national identity to be the recipient of the right to self-determination. But, on these 

grounds, it seems that the normative reason that was meant to be the cornerstone of the 

argument for border control –i.e., territorial jurisdiction– brings with it the seed of its own 

destruction. That is, self-determination. For the assumption that nations hold the right to 

self-determination means that borders do not matter that much from a prescriptive 

standpoint. Borders, in Miller’s account, matter not because they differentiate polities on 

the basis of territorial jurisdictions, but only if the line is drawn by nationalist or ethnic 

criteria. In other words, his defence is not that of a community’s borders qua borders, but 

a nation’s boundaries qua theirs.  

A demos based on nationalist criteria is problematic insofar as it does not resort to 

territorial boundaries, but those of an ‘imagined community’ (Anderson, 1991). As a result, 

this line of thought drags us to the question of who should conform the demos –in a way 

similar to that of Owen (2012). A question that brings us back to the debate of which 

definition holds the moral high ground. For the demos could very well be formed by all 

affected or all subjected, or a nation or a religious group. As we can see then, what Miller is 

really defending is not any border but a nation’s border. The border is therefore not valued qua 

border. For what Miller refers as borders are, in reality, boundaries. A similar confusion is 

found in Kymlicka (2001), who also deals with the self-determination right of nations. 

However, he is consciously analysing not state borders, but boundaries of cultural groups 

(2001:253) –something that is not that clear in Miller’s thesis. A lack of clarity that is also 

present in other works (cf. Miller, 2009B). 

Moreover, Miller’s normative argument for exclusion and discrimination on 

nationalist grounds seems to be somehow fragile in light of empirical evidence. Let us 

consider two examples. The first one is that of a multinational state. According to Miller, 

the boundaries that one of its nations decide to call their own, especially in case of fulfilling 
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the criteria for secession (cf. Miller, 1997) are better positioned, morally, to be defended 

than those of the state. The second example refers to the case of a kin state to a nation 

located within another state. In this scenario, in Miller’s words, “it is events that occur on 

that homeland that generate ongoing territorial claims. In the case of events occurring 

outside that setting, all that matters is that nationals should be granted access to these 

significant sites” (Miller, 2012:61). However, “‘homeland’ here means the territory that 

the group in question takes to be its own, which may or may not correspond to the land 

that it now holds” (2012:61). As we can see, Miller’s nationalist view of the right to self-

determination works precariously towards his most valued continuity and stability of the 

political community. For a certain fluidity of a community’s members still exist.  

Such fluidity is not that different from the claim to grant entrance or political 

participation to those coerced. Or those affected. Again, it is all a matter of weighing whether 

they have a better claim, or worse, than those who are part of a nation. For as we have seen, 

inter-border and intra-border interferences should still exist, on Miller’s view, but on the 

grounds of a shared identity. And this seems arguably compatible with his desired 

“interpersonal trust and trust in political institutions” (2016:64).  

III. Conclusion 

 

Borders and boundaries are different concepts, and should be distinguished. 

According to Ochoa (2015:9) “boundaries mark membership, territorial borders, instead, 

mark the territorial bounds of political power and legal jurisdictions”. Both may coincide 

geographically in some point in time, but that is often not the case. That would be Miller’s 

ideal type of a ‘perfect’ nation-state (cf. Miller, 2009B:304-305). Therefore, self-

determination seems to be a problematic choice of criterion to determine territorial 

jurisdiction.  

This negative conclusion drives us to seek stronger arguments to defend territorial 

jurisdiction than that of self-determination. Or better grounds as basis for the right to self-

determination. Some argue that political communities should be formed by association –

e.g., Dhal, 1989:122. However, this is far from a solution, for it preserves the critiqued 

arbitrariness in the construction of the demos. We can assert that self-determination is 

especially problematic as a right solely granted to nation-based groups. But also as a general 
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argument for exclusion in the way that associations do. Further objections may be addressed 

to the conception of political communities as associations, such as the fact that political 

societies imply “facts of shared liability and obligation” (Blake, 2013:107) that affect all those 

within a given territory.  

It may be that other arguments, different than membership and identity, should be 

found, if territorial jurisdiction and border control is to be defended. A different perspective 

could be that of Ochoa (2015), who defends that political theory has not focused enough of 

the importance of place. According to her, place holds “moral and political relevance [and, 

thus] “territorial borders are morally relevant” (2015:2). But, perhaps, even this view does 

not escape contingency in the definition of a given demos. We might be forced to resign 

ourselves, in light of the fact that, as Saunders writes picking Miller’s thoughts (2009A:226-

228): 

“[I]t may be that none of these methods of constituting the demos 

are alone adequate, so ultimately we face a trade-off between competing 

considerations favouring inclusion and exclusion” (Saunders, 2011:294). 
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