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I. Introduction 
 
The modern human rights doctrine responds to an intention of providing a precise 

formula of what human dignity entails and the respect it deserves. However, some argue, 

the chosen formula is inadequate. Perhaps the most relevant and pervasive challenge to the 

liberal doctrine is that which addresses the emptiness apparently embedded in human rights 

talk. Proponents of such views allege that this rhetorical use is a “bitter mockery to 

the poor and needy” (O’Neill, 1996:133) inasmuch as talking of rights without their proper 

enforcement makes them “an inherently vacuous conception, and to speak of human rights 

is a kind of puffery or white magic” (Geuss, 2001:144).  

This view has been advanced further by Susan James (cf. James, 2003, 2005a and 

2005b), who defines “rights as enforceable claims” (James, 2003:133). This view is in line 

with Geuss, according to whom for a right to exist, the claim should be enforced or “backed 

up by an effective method of implementation” (2001:146). It should also be noted at this 

point that James extends her view not only to human rights, but to overall rights talk. 

According to her, a right’s very existence depends on whether claims are effectively 

enforced by duty-bearers and institutions.  
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It is this narrowness of James’s account what motivates this essay, which attempts to 

respond to the challenge it presents by addressing one particular argument: the conditions 

of enforceability. I seek to address James’s thesis from a normative perspective, rather than 

a descriptive one, assessing her conditions of enforceability and showing how problematic 

these conditions are. My concern regarding James’s conditions is that they should be further 

developed to be considered as such. This enforcement, in turn, makes James’s account an 

even narrower one, to a degree that suggests that rights exist without effective enforcement 

mechanisms; that not all claims that are not satisfactorily enforced are mere rhetoric.  

II. James’s conditions of enforceability revisited 

The enforcement account has been previously critiqued by some (cf. Tasioulas, 2007), 

but perhaps one of the main critiques is that of Meckled-Garcia (2005:143-148). In 

particular, he addresses James’s thesis, which he calls the ‘enforcement account’ –a term 

that I will borrow henceforth–, and points out that some features of moral rights talk do not 

have a place in it. Namely, (i) the capacity to deny the existence of moral rights; (ii) the 

concept of a right’s violation; and (iii) the view that rights imply not only the enforcement 

of a demand, but the entitlement to make it in the first place (2005:148). As a result, he 

argues, the enforcement account involves “giving up much more than mere rhetoric about 

rights” (2005:143), something which was subsequently contested by James (2005a:149-

153).  

Meckled-Garcia’s thesis aims to show that something is lost in an account as narrow 

as the enforcement view –in particular, some non-rhetorical relevant uses of the term 

‘right’. He does so by pointing out the logical implications of conceiving rights as 

enforceable claims. And even though I believe this thesis to be an improvement –and a 

valuable ally for some of the points I make–, I rather address the enforcement view from a 

different perspective. Under this new framework, I try to show that the enforcement 

account is based on three problematic conditions. To that end, a brief review of James’s 

conditions of enforceability is pertinent at this point.  

In her work ‘Rights as Enforceable Claims’ (2003), James develops three 

requirements (2003:144) that should be present for an effectively enforceable claim –i.e. a 

right–, to exist. Each of these conditions refers to one of the agents of James’s tripartite 
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(2003:141): agents who claim rights; agents who bear obligations; and institutions that can 

effectively enforce them. We can also view them not as agents but as the role they play or 

the action they execute. Under this prism, we observe three actions onto which the effective 

enforceability of claims is based: claim, bear and enforce. Let us consider each condition taking 

up James’s example of the right to protect young women of minority groups living within 

liberal societies, and who might be subjected to behaviours that we observe as oppressive 

(2003:143-144).  

‘First condition. Institutional enforcement’: This requirement pertains to the 

institutional sphere, in a way that an effectively enforceable claim requires an institution or 

set of institutions to “allocate, sustain and sanction the obligations out of which such a right 

emerges” (2003:144). According to this condition, the law, the police and other pertinent 

authorities and institutions should do their part so that women protection is effectively 

enforced. To do so, however, institutions must have the capacity to generate the resources 

needed and a certain degree of inter and intra-institutional coordination.  

‘Second condition. Fulfilment of the obligation by the duty-bearer’: This requirement 

refers to the fact that agents should meet their obligations –i.e. effectively enforce a claim. 

This requires the agents to be able to command the resources institutions put in their hands 

as well as the willingness to effectively accomplish women protection.  

‘Third condition. Demand made by the claimant’: This requirement consists of the 

“ability of claimants to demand their rights” (2003:144). In other words, for a claim to be 

heard, it has to be previously made. And that implies a certain awareness of some 

entitlement by the claimant.  

As we can see, the enforcement account requires a great deal of conditions to be met 

for a right to emerge. However, I argue, this account is in need of further conditions which 

conform what I call the ‘revised conditions of enforceability’.  

‘Revised first condition’: James’s account requires institutions to be able to coordinate 

and have the capacity to generate the resources to effectively enforce a given claim. These 

might be necessary conditions of enforceability, but not sufficient. At least one more 

requirement should be met for a claim to be enforced: institutional design.  
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A court of law may grant women protection against the oppressive behaviour of a 

minority group. And the police and other authorities may effectively enforce the law. 

However, neither the court of law nor any institutional authority can execute an action 

towards protecting women of minority groups unless they are properly designed to that 

end. But if that is the case, how, I argue, can an institution be designed to protect a right 

without previous existence of such thing? It would be indeed very hard to set up a car factory 

whose purpose is to design and assemble car pieces without knowing what a car is. Or, what 

is more, whether a car will ever exist. For unless it is already created, we cannot know –

using the enforcement account spectacles– whether it is indeed a car or something else. In 

other words, before any institution can coordinate with others and generate resources to 

effectively enforce claims, it has to be designed to that end.  

My critique leaves open a rather obvious gap that the enforcement account could 

address: rights are indeed the end of the line in James’s view, not the beginning. As a result, 

they are unknown to institutions. However, claims can be well known by institutions –

though claimants may encounter difficulties, as we will see below. Therefore, the 

institutional design is undertaken using claims as precisely what is meant to be enforced.  

Nonetheless, this potential response of the enforcement account is far from definitive. 

For it puts under scrutiny the claim made as a premise and therefore shifts the attention 

from the first to the third condition –i.e. the demand made by the claimant. Furthermore, 

this response fails to address the fact that, even if the starting point –a claim, right, or else– 

is known by the institution, such institution should be designed in a particular manner. And 

that design will be as complex as it is the claim the institution is meant to effectively enforce, 

thus increasing the requirements that the first condition should meet.  

 ‘Revised second condition’: The enforcement account requires an agent capable of 

commanding the resources provided by institutions and his willingness to effectively enforce 

the claim. However, following a similar line of thought as with the revised first condition, 

for an agent to both command and be willing to enforce a claim, he has to previously learn 

to do so. Training or learning is thus a third requirement that is missing in James’s second 

condition but should be added. For it is a prerequisite for the command and willingness of 

an agent. Let us illustrate it following the aforementioned example. For the agent –i.e. duty-
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bearer– to comply with, and enforce, the legislation that the legislature approves on the 

issue of women protection, he has to know the content of the law and its provisions for 

enforceability. In some instances, the required action by the agent will imply a general 

understanding of basic legislation, but some other times a more technical issue will require 

specific knowledge. A knowledge of a kind that is not that obvious the agent already holds. 

On the contrary, it can only be developed ad hoc; when the time comes.  

A similar reasoning can be made with respect to the command of material resources. 

Regardless of how exportable some acquired expertise can be, there will remain instances 

where specific guidelines are needed. And those guidelines can only be known through a 

training or a learning process.  

With respect to an agent’s willingness to enforce, James’s rightfully points out that 

this is truly needed for them to realize rights. As she puts it, it is of great importance an 

agent’s “sympathy with the rights in question, or with some of the procedures (…) on which 

these depend” (James, 2003:143). However, when dealing, for instance, with a minority 

group with which an agent might not be comfortable –because of, say, religious 

discrepancies– to say that he should be willing to enforce the claim is not sufficient. Because 

far from a spontaneous phenomenon, the neutrality that is required from agents as well as 

their commitment to follow regulation is also the result of a learning process.  

As a result of the feature added to James’s second condition –i.e. the learning process 

that goes before any given enforcement–, we can see how this resembles the same concern 

as the revised first condition. If the latter referred to the incongruence of designing an 

institution to protect something that is unknown, the revised second condition points out 

the impossibility of training agents on how to proceed to enforce the same unknown thing. 

And this is all the more problematic when the mastery of resources and the willingness to 

use them to enforce a claim requires of a specific knowledge or set of skills, rather than 

general ones. Even more so given the fact that the enforcement account requires claims not 

just to be enforced. But to be effectively enforced.  

Nonetheless, the enforcement account may also answer to my critique with the same 

response as above: rights are indeed unknown by the duty bearer, but claims are. The agent 

may then act upon the claim to effectively enforce it and, therefore, create a right. Yet, my 
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counter-response is also similar to the previous one. The attention is shifted to the third 

condition. Moreover, the possible reply of the enforcement view does not reject the revised 

version of the second condition. The added requisite I propose –the duty-bearer learning 

process– still stands.  

 ‘Revised third condition’: As shown above, this condition requires an active role 

from claimants. That is, for them to demand their rights. And, as James asserts, that action 

implies that the claimant is previously aware of some entitlement. The enforcement account 

somewhat suggests that such awareness simply emerges. However, I argue, this is highly 

disputable. What is, we must ask, that motivates the existence of such awareness? This is of 

paramount importance, for as we have seen, the analysis of the first and second condition 

suggests a closer look to the third one. And I believe this move to be a step forward. And 

the reason is that James’s enforcement account seems to be constructed backwards; from 

institutional and duty-bearer’s enforcement to the claimant’s demand. However, it is 

precisely a claim what motivates all other agents to effectively enforce it, or not. As a result, 

we should put a special focus on this third condition. For the very validity of the 

enforcement account may depend on it.  

Following James’s example, in the case of a young woman from a minority group 

living within a liberal democracy, her feeling of having some entitlement to be protected 

may be constructed as a reflection of women outside this minority group who already enjoy 

such protection. However, this awareness is more problematic where there is nobody 

around to look up to, as James herself asserts when she refers to homogeneous and isolated 

communities as opposed to multicultural societies (2003:145).  

It is, however, this ‘entitlement’ which motivates a claim what needs to be carefully 

analysed. Claims talk can be used for purposes different that seeking protection. As a matter 

of fact, a claimant may make a demand without intent of having some authority paying 

attention to it. This would be rejected by the enforcement account, for any claim that is 

effectively enforced is, by definition, a right. Nevertheless, the distinction between rights 

and claims is pertinent here. For rights are motivated by claims, but not all claims motivate 

rights. According to Feinberg, who expresses this view, claims are assertion of rights 

whereas claim-rights are a type of claim (1970:250). As Feinberg writes, “to have a claim 
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(…) is to have a case meriting consideration” (1970:257). Yet we find ourselves in the same 

conundrum, for we should respond to what makes a case worth considering. What makes a 

claim, then, a claim? 

This is one of the concerns of Meckled-Garcia (2005). As James writes in her response 

to his critique, “he argues [that] we already need to conceive of [an agent] as possessing an 

entitlement to make a claim, and thus as the possessor of a moral right” (2005:151). By 

contrast, James argues that the enforcement account conceives right’s creation as the result 

of a complex social process (2005:151). However, I argue, this social process has to begin 

somewhere. And it is here that the rights talk is of great use, far from being mere rhetoric. 

For it is indeed complicated to avoid the right language before the existence of a claim.  

As a matter of fact, James herself fails to subscribe to her own thesis in this point. 

When she explains the third condition of enforceability, she states that “young women 

would need to be aware of their rights, to have opportunities to claim them, and to have at 

least some idea of how to go about doing so” (2003:144, emphasis added). Here, James is 

calling this awareness of a ‘feeling of entitlement’, a right. And this is a petitio principii. Her 

statement begs the question since the conclusion of the argument of the enforcement 

account –to have a claim, and to have it effectively enforced; that is, a right– assumes a 

premise of the same meaning: a right.  

In a similar way, when James refers to the third condition of enforceability, she asserts 

that “rights to protection can only be effectively enforced if the obligations (…) are balanced 

by the ability of claimants to demand their rights” (2003:144, emphasis added). We observe 

again the same confusion. James uses rights talk in precisely the way her account tries to 

avoid, unintendedly subscribing Feinberg’s words: “having rights, of course, makes claiming 

possible” (1970:252).  

As we can see, then, the enforcement account is problematic, since rights cannot 

motivate a claim and, simultaneously, be the result of the effective enforcement of such 

claim. Rights can either be the premise, or the result of the consensus and cooperation that 

make demands effectively enforceable. But not both. We see then how hard it is to escape 

from rights talk, even for proponents of opposed views such as James. And this suggests that 
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perhaps resorting to rights is not, after all, mere rhetoric, but a fruitful –and perhaps 

unavoidable– exercise.  

As it has been mentioned above, this is something that is also argued by Meckled-

Garcia (2005). He defends that it is an entitlement prior to the effectively enforceable claim 

what justifies our claim in the first place. According to him, rights imply not only the 

enforcement of a claim, but the entitlement to make it in the first place (2005:148).  

This revised version of James’s conditions of enforceability sheds a new light onto the 

enforcement account. For the requirements set in the original version are necessary, but 

not sufficient claims to be effectively enforced. As I have shown, there is (at least) one more 

requirement that the first and second conditions should meet for them to be both necessary 

and sufficient. Moreover, these two conditions point to the third one as the truly 

problematic one; as the chink in the armour of the enforcement account.  

As we have seen, the reinforcement of the enforcement account is a logical step under 

the framework of James’s thesis, aiming to set the requirements right. I have shown how 

the reinforcement is constructed by extra necessary conditions. However, it remains 

unanswered whether the revised version is truly comprehensive so that we can assert the 

reinforced conditions to be also sufficient.  

III. Conclusion 
 

As we have seen, by assessing the conditions of enforceability I have shown how they 

are in need of further requirements. This is problematic for the enforcement account, since 

the narrow perspective adopted by Susan James is, in fact, even narrower. Moreover, there 

have been raised serious concerns with respect to the third condition. In particular, with 

the fact that it is very problematic to justify a demand made by a claimant without resorting 

to rights talk. And this highlights the need of rights talk regardless of effective enforcement 

mechanisms. For it seems that not all claims that are not satisfactorily enforced are mere 

rhetoric. 
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